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December 2009—
Pursuant to 2007 Wisconsin Act 130 (published April 3, 2008 and effective the next day) Wis. Stat. s. 146.50 was renumbered to chapter 256.  However the Attorney General opinion issued September 27, 2007 refers to the prior number (146.50).  This grid has been updated to reflect the Attorney General opinion, but has been edited to reflect the subsequent renumbering.

DISCLAIMER:  This Preemption Analysis is Copyright 2009 by the HIPAA Collaborative of Wisconsin ("HIPAA COW").  It may be freely redistributed in its entirety provided that this copyright notice is not removed.  It may not be sold for profit or Used in commercial documents without the written permission of the copyright holder.  This Preemption Analysis is provided "as is" without any express or implied warranty.  It was prepared through the volunteer efforts of Wisconsin attorneys, health information management professionals, and other health care professionals.  The table is a comparison of 01-02 Wis. Stats. with HIPAA final rule 8-2002.  This analysis does not constitute legal advice and is intended to be used as guidance for implementation.  If you require legal advice, consult with an attorney.

Chapter 256.15(12)

HIPAA Privacy Standards Matrix

**PHI= Protected Health Information
Terms that have a definition included in this document have been put in italics.  The definitions are available in the HIPAA COW Definitions document.
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	256.15(12)


	Confidentiality of records.

(a)  All records made by an  ambulance service provider, an emergency medical technician or a first responder in administering emergency care procedures to and handling and transporting sick, disabled or injured Individuals shall be maintained as confidential patient health care records subject to , except under s 252.15(5)(a)11.
.  Nothing in this paragraph permits disclosure to an ambulance service provider, an emergency medical technician or a first responder under s. 252.15(5)(a).  For the purposes of this paragraph, an ambulance service provider, an emergency medical technician or a first responder shall be considered to be a health care provider under s. 146.81(1)ss. 146.81 to 146.84 and, if applicable,s. 252.15(5)(a)(intro.), (6), (8), and (9)
(b)  Notwithstanding par. (a), may make available, to any requester, information contained on a record of an ambulance run which identifies the ambulance service provider and emergency medical technicians involved; date of the call; dispatch and response times of the ambulance; reason for the dispatch; location to which the ambulance was dispatched; destination, if any, to which the patient was transported by ambulance; and name, age and gender of the patient. 
, an ambulance service provider, who is an authority, as defined in s. 19.32(1)
No information disclosed under this paragraph may contain details of the medical history, condition or emergency Treatment of any patient.

Note: 19.32(1)—“Authority”  means any of the following having custody of a record: a state or local office, elected official, agency, board, commission, committee, council, department or public body corporate and politic created by constitution, law, ordinance, rule or order; a governmental or quasi-governmental corporation except for the Bradley center sports and entertainment corporation; a local exposition district under  sub ch. II; or a formally constituted subunit of any of the foregoing., and which provides services related to public health or safety to the county or municipality; a nonprofit corporation operating the Olympic ice training center under s.42.11(3); any court of law; the assembly or senate; a nonprofit corporation which receives more than 50% of its funds from a county or a municipality, as defined in s. 59.001(3) of ch. 229; a family care district under s. 46.2895
	160.103

164.510

164.512
	Covered entity means:

    (1) A health plan.

    (2) A health care clearinghouse.

    (3) A health care provider who transmits any health information in electronic form in connection with a transaction covered by this

subchapter.

Protected Health Information means Individually identifiable health information:

 (1) Except as provided in paragraph (2) of this definition, that is:

    (i) Transmitted by electronic media;

    (ii) Maintained in any medium described in the definition of electronic media at Sec. 162.103 of this subchapter; or

    (iii) Transmitted or maintained in any other form or medium.

(2) Protected Health Information excludes Individually identifiable  health information in:

    (i) Education records covered by the Family Educational Rights and  Privacy Act, as amended, 20 U.S.C. 1232g;

    (ii) Records described at 20 U.S.C. 1232g(a)(4)(B)(iv); and

    (iii) Employment records held by a covered entity in its role as  employer.

Uses and disclosures requiring an opportunity for the Individual to agree or to object.

    A covered entity may Use or disclose Protected Health Information, 

provided that the Individual is informed in advance of the use or disclosure and has the opportunity to agree to or prohibit or restrict 

the use or disclosure, in accordance with the applicable requirements 

of this section.

Uses and disclosures for which an authorization or opportunity to agree or object is not required.

  A covered entity may Use or disclose Protected Health Information without the written authorization of the Individual, as described in Sec. 164.508, or the opportunity for the Individual to agree or object as described in Sec. 164.510, in the situations covered by this section, subject to the applicable requirements of this section. When the covered entity is required by this section to inform the Individual of, or when the Individual may agree to, a use or disclosure permitted by this section, the covered entity's information and the Individual's agreement may be given orally.
	Follow Both.

No preemptive effect.

Parties who meet the definition of health care provider of this subsection and are a covered entity under HIPAA should refer to the  preemption analysis for 146.81 -146.84 and 252.15 for preemption questions. 

Note that emergency personnel have limited access to 252 records under 252.15(5)(a)11.

If the ambulance provider contracts with a governmental authority that meets the definition of s.19.32(1), any information they collect or maintain on behalf of the governmental authority, will be subject to the same requirements.

If the ambulance provider meets the definition of  s.19.32(1) and is a covered entity, follow HIPAA.  If an applicable exception under HIPAA is identified, then disclosure of only the information outlined in 256.50(12)(b) may be permitted under HIPAA.  No additional information may be disclosed even if HIPAA allows additional information because 256.50(12)(b) is more restrictive.

The Attorney General’s opinions of 1989 and September 27, 2007 provide guidance implying that there is a rebuttable presumption that disclosure under 256.50(12)(b) is mandated for a public ambulance provider, meeting the definitions of “authority” under 19.32(1) and  “covered entity” under HIPAA.  To justify non-disclosure, the authority must perform a balancing test that determines that public policy interests favoring non-disclosure outweigh the strong presumption of disclosure.   

For medical information disclosure, refer to Wis. Stat. 146 grid.
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