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ISSUE OF REQUIRING AUTHORIZATION FORMS TO INCLUDE “COPY OR FACSIMILE (FAX) VALID AS ORIGINAL” STATEMENT
There have been concerns brought forth on the part of health care providers addressing difficulties in obtaining patient information when a patient authorization is required for disclosure and the authorization is sent by fax. The requesting parties have been frustrated to find that their authorization forms, although compliant in every other way, are not being accepted by providers who are insisting that the copied or faxed authorization form is invalid unless it contains on a statement addressing “COPY OR FACSIMILE (FAX) VALID AS ORIGINAL.”  

Key Points:

· When the HIPAACOW Authorization Elements Grid was completed, a review of the following federal and state regulations noted no requirement for a statement indicating “COPY OR FACSIMILE (FAX) VALID AS ORIGINAL:”

· Wisconsin Statute 146.81 (Health Records)

· Wisconsin Statute 51.30 (Mental Health Act)

· Wisconsin Administrative Code HFS 92 (Confidentiality of Treatment Records)

· 42 CFR 2.31 (Confidentiality of Alcohol and Drug Abuse Patient Records)

· Wisconsin Statute 252.12 (Test for HIV)

· Wisconsin Statute 610.70 (Insurers in General)

· 45 CFR 164.508 (HIPAA - Authorization)

· A patient authorization when required under HIPAA may contain elements or information in addition to the elements required by HIPAA provided that such elements or information are not inconsistent with the HIPAA required elements (45 CFR 164.508(b)(1)(i)).
· HIPAA requires that prior to a disclosure a covered entity must verify the identity of the person requesting protected health information and the authority of any such person to have access to protected health information if the identity or any such authority is not known to the covered entity (45 CFR 164.514(h)(1)).
· It is the responsibility of the covered entity to: 

· Enforce the patient’s right to authorize disclosure of their patient health care information by submission of a valid authorization,

· Determine whether the patient authorization is valid and contains the HIPAA and Wisconsin required elements, and

· Determine whether the authorization in its presented form may be verified as authentic as required by HIPAA.

· When the statutory requirements for use and disclosure of patient health information have been met, it is the responsibility of health care providers to disclose patient health information in a timely manner consistent to prevent the compromise of patient care.

Conclusion:  

In the absence of clear state law and the availability of clear federal guidance on this issue, HIPAA COW provides the following conclusion:

It is neither necessary, nor required by law, that an authorization has the statement “COPY OR FACSIMILE (FAX) VALID AS ORIGINAL” to be valid.  A covered entity may and should honor a copy, facsimile or electronically transmitted version of a signed authorization.

HIPAA COW at its website, www.hipaacow.org., has an analysis of HIPAA and Wisconsin law and documents addressing acceptable Wisconsin practices with regard to responding to authorizations.  
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*****

Guidance from the OCR Health Information Privacy and Civil Rights Questions & Answers Website (Answer ID:  475; Updated:  08/08/2005)

Is a copy, facsimile, or electronically transmitted version of a signed Authorization valid under the Privacy Rule?

Yes. Under the Privacy Rule, a covered entity may use or disclose protected health information pursuant to a copy of a valid and signed Authorization, including a copy that is received by facsimile or electronically transmitted.
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